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The Employer, Virtua Hedth, Inc. (Virtua), operates a hedth care system in southern New
Jersey congisting of five hospitals and severad other health care facilities. The Petitioner, INESO Didtrict
Council 1, filed a petition with the Nationd Labor Reations Board under Section 9(c) of the Nationa
Labor Relaions Act seeking to represent a unit of approximately 150 Paramedics employed by the

Employer.

The parties disagree as to whether the petitioned-for unit is gppropriste.  The Employer
contends that its hedth care system conditutes an “acute-care hospitd” within the meaning of the
Board's Find Rule on collective-bargaining units in the hedlth care industry,? 29 CFR Section 103.30
(the Rule), and the petitioned-for unit is ingppropriate because it does not conform to the Rule. In this
regard, the Employer contends that the Paramedics are technical employees and that the only
gopropriate unit is a sysemwide unit of gpproximately 1100 technicd employees. The Petitioner
assarts that the Employer’ s hedlth care system is not an “acute care hospitd” within the meaning of the
Rule and that there are “extraordinary circumstances’ which would render the Rule ingpplicable. Based
on the Board's andyticd framework for determining units in nonacute hedth care fadilities, the
Petitioner contends that the petitioned-for unit of Paramedics is gppropriate.  Findly, the Petitioner
contends that Paramedics are professional employees, not technica employees® A hearing officer of

! The Employer’s name appears as amended at the hearing.

2The Ruleis set forth at 54 Fed Reg. 16336 et seq., 284 NLRB 1580 (1989). The proposed rules and related commentary are set
forth at 284 NLRB 1515 et seq.

% The parties stipulated that if the Rule applies, a system-wide unit of the Employer’s technical or professional employees is
appropriate. The Petitioner would not participate in an election in a unit other than the petitioned-for unit.



the Board held a hearing, and the partiesfiled briefs with me.

| have conddered the evidence and the arguments presented by the parties, and as discussed
below | have concluded that there are extraordinary circumstances that remove the Employer from the
Rul€' s coverage. Based on an gpplication of the factors for determining units in nonacute hedth care
facilities st forth in Park Manor Care Center, Inc., 305 NLRB 872 (1991), | have further determined
that the petitioned-for unit is gppropriate. | have aso concluded that the Paramedics are technica
employees. Inthis Decison, | will first provide an overview of the Employer’s operations. Then, | will
review the factors that must be evauated in determining whether the Rule gpplies. Findly, 1 will present
in detail the facts and reasoning that support my conclusion.

l. OVERVIEW OF OPERATIONS

The Employer is a not-for-profit corporation that operates four acute-care hospitals, in Marlton,
Voorhees, Berlin, and Mt. Holly, New Jersey* and a non-acute-care hospital in Camden, which offers
limited emergency room and family hedth sarvices The Voorhees and Mt. Hally facilities are full-
sarvice acute-care hospitas, and the Berlin and Marlton hospitals provide adult and pediatric acute care
but do not offer materna or child hedlth services. The Employer dso operates. a Mohile Intensive Care
Unit (MICU), which includes, among other things, a Paramedic divison and an aero-medicd unit cdled
South Star; the Summit Surgicd Center, which is a free-standing surgery facility a the Voorhees
hospital campus;, an Ambulatory Services Center in Mt. Hally; a Cardiac Performance Center on the
Marlton hospital campus; the Tatum Brown Family Hedlth Center near the VVoorhees hospital campus;
the William G. Rohrer Center for Hedth and Fitness near the V oorhees hospita campus; the Center for
Women in the Tatum Brown Family Hedth Center building; and a Home Hedth Services Unit. The
Employer was formed in 1998 by a merger of the former West Jersey Hedth System, which included
the Marlton, VVoorhees, Berlin, and Camden hospitals, and the former Memorid Hospital Burlington
County in Mt. Holly.

Richard Miller is the Employer’s President and Chief Executive Officer (CEO), Ed Dunn isthe
Vice President and Chief Human Rdations Officer, and Ninfa Saundersis the Vice Presdent and Chief
Operating Officer (COQO). Each of the four acute-care hospitals dso hasa COO. The system employs
approximately 7200 employees.

All of the approximately 150 Paramedics employed by the Employer work in the MICU, which
is part of the Employer's Ambulatory Services department. Other than the MICU, the Ambulatory
Services department includes the Camden hospital, the Home Hedth Services unit, the Cardiac
Performance Center, the Summit Surgicd Center, and the Center for Occupational Hedth. The
Ambulatory Services department’ s offices are located in Mt. Laurel.

4 All locations mentioned in this Decision are in New Jersey unless otherwise indicated.

5 The Employer’s hospitals have undergone several name changes, and the record does not clearly indicate their current names.
Accordingly, this Decision will refer to them as the Marlton hospital, VVoorhees hospital, Berlin hospital, Mt. Holly hospital, and
Camden hospital.



Maureen Miller is the Vice Presdent for Ambulatory Services and has overal responshility for
al of itsdivisons. Miller reports to Ninfa Saunders, and Saunders reports to Richard Miller. Thomas
Starr, the Corporate Director for Emergency Medica Services in the MICU, reports to Maureen
Miller. Starr oversees the MICU, including the Paramedics, South Star, and severa other programs.
Dr. Joseph Hummell isthe Medical Director for the MICU. There are dso two Assigtant Directors and
severd supervisors in the MICU. Rhonda Jordan, who works in Human Relaions and reports to Ed
Dunn, has respongbility for Ambulatory Services department employees, including Paramedics.

The Paramedic Divigon is broken down into two smdler divisons, one for Burlington County
and one for Camden County.® Each county has severa platoons of between 10 and 15 employees,
which in turn are divided into units of two employees. Each platoon has a supervisor. The platoons
work in different locations caled “Medics’ in Camden County and “Care Units’ in Burlington County.
There are Sx Medics and five Care Units.

The Medics are located primarily in fire and first ad gations throughout Camden County.

Medic 1 islocated at the VVoorhees Fire Didtrict - Kirkwood Station in V oorhees, three miles from the
Voorhees hospitd. Medic 2 is located a the Window Township Fire Didrict - Waterford Station in
Waterford Township, about seven miles from the Berlin Hospitd. Medic 3 is located at the Camden
hospital adjacent to the emergency room, which is accessible through a separate entrance.” Medic 4 is
located at the Haddonfield Fire Compary No. 1, about seven miles from the V oorhees hospitd and six
to saven miles from the Camden hospitd. Medic 5, which operates in 18-hour shifts, is located at the
Pennsauken First Aid Sgquad, about seven miles from the Camden hospital. Medic 6 is located &t the
Erid Fire Company, about eight to ten miles from the Voorhees hospitd and seven to eight miles from
the Berlin hospitd.

In Burlington County, the Care Units smilarly are located at fire stations and emergency squads.
Care Unit 1 is based in the America Emergency Squad in Mt. Hally, about one mile from the Mt. Holly
hospital. Care Unit 2 is based in the Deran Fire Company, about eight miles from the Mt. Holly
hospital. Care Unit 3 is based in the Medford Emergency Squad, about six to seven miles from the Mt.
Holly hospitd. Care Unit 4 is based in the Mansfidd Township EMS Building in Columbus, about 10
to 15 miles from the Mt. Holly hospital. Care Unit 5 is based in the Mt. Laurel Fire Department, about
five to 9x milesfrom both the VVoorhees and Marlton hospitals.

In both the Camden County and Burlington County divisons, the Paramedics rotate through all
the deployment Sites every five weeks, with rotation occurring every third shift. Thus, each Paramedic
works two shifts at each Medic or Care Center throughout the rotation. Employees can aso rotate
from Camden County to Burlington County for periods ranging from a day to a month or permanently

® | take administrative notice that Burlington County covers about 827 square miles and has a population of about 424,000. Itis
the largest county in the state. Camden County has about 510,000 people and covers 222 square miles. The distance from
Columbus in Burlington County to Haddonfield in Camden County is about 30 miles.

" The Employer plans to move the Camden Medic to a firehouse.



transfer from one to the other.®

The mgority of Paramedics work the same 12-hour shifts as hospital employees, ether from 7
am.to 7 p.m. or 7 pm. to 7 am. Part-time employees work from 7 p.m. to 1 am. and rotate only
between Medics 5 and 6, which are 18-hour per day operations.

South Star is an aero-medical unit within the MICU that operates 24 hours a day, seven days a
week. The South Star hangar is located on the V oorhees campus in a separate building about 100 feet
from the hospitad. South Star responds to serious accidents and trangports acutely ill patients to Virtua
hospitals and nonVirtua hospitals in New York, New Jersey, and Delaware. South Star aso
trangports patients from non-Virtua hospitas to Virtua hospitals and from hospitd to hospita within the
Virtua sysem. The hedlicopter is staffed by a Flight Paramedic and a Flight Nurse® who provide
advanced life support and patient transport. There are 11 to 12 employees assigned to South Star, and
three of these employees and the chief Flight Nurse are certified as both Registered Nurses (RNs) and
Paramedics.™® Two date troopers who are employed by the State of New Jersey pilot the helicopter.
There is a “ready room” and a locker area a the hangar, with computers and offices where the staff
walts between assgnments.

[I. EFACTORSRELEVANT TO EVALUATING THE APPROPRIATE
UNIT

The Board's Health Care Rule

Prompted by longstanding disputes over hospital bargaining unit determinations, the Board
engaged in notice and comment rulemaking from 1987 to 1989 in an attempt to formulate a genera
determination of gppropriate bargaining units in the hedth care industry. See generaly, 52 Fed. Reg.
25142 et seq., 284 NLRB at 1516 (1987); 53 Fed. Reg. 33900 et seq., 284 NLRB at 1528 (1988);
54 Fed. Reg. 16336 et seq., 284 NLRB at 1580 (1989). In doing so, the Board sought to avoid
proliferation of hedth care bargaining units and to limit the possble units to a reasonable, finite number
of congenid groups that each diplayed a community of interests within themselves and a digparity of
interests from other groups. See 52 Fed. Reg. 25146, 284 NLRB at 1522; 53 Fed. Reg. 33905, 284
NLRB at 1536."* The Board's expressed intent was to creste a reasonable number of units that would
redigicaly reflect natura groupings of employees in hedth care facilities. They sought units that would
not be so large that organizing and representing them would be exceedingly difficult, but large enough to
avoid unnecessary, repetitious rounds of bargaining, dong with frequent strikes, wage whipsawing, and

8 The record did not disclose how frequently inter-county rotations or transfers occur.

% The Flight Nurses are part of a system-wide RN unit represented by a different labor organization.

10 The record does not disclose how many South Star employees are Paramedics as opposed to RNs or whether these employees
rotate to other Paramedic locations. The dual-certified employees arein the RN unit.

1 While the Board did not apply the community-of-interest or dsparity-of-interest standards, it recognized that it was
considering uniqueness of function, training, education and licensing, wages, hours and working conditions, supervision, employee
interaction, and factors relating to collective bargaining in adopting the Rule.



jurisdictiona disputes. 53 Fed. Reg. 33905, 284 NLRB at 1536. In May 1989, that process
culminated in the Board's issuance of the Rule. The Rule, which was gpproved by the Supreme Court
in American Hospital Association v. NLRB, 499 U.S. 606 (1991), provides that, except in
“extraordinary circumstances’ or where there are existing non-conforming units, the following units are
appropriate in an acute-care hospital: (1) dl registered nurses, (2) dl physcians, (3) dl professonds
except for registered nurses and physicians, (4) dl technica employees, (5) dl skilled maintenance
employees, (6) dl busness office clericd employees, (7) dl guards, and (8) dl nonprofessond
employees except for technicd employees, skilled maintenance employees, business office dlerica
employees, and guards. The Board stated that where extraordinary circumstances exigt, the unit will be
determined through adjudication.

In the Rule, the Board defined an "acute-care hospital” as either a short-term care hospitd in
which the average length of patiert stay isless than 30 days, or a short-term care hospital in which over
50 percent of dl patients are admitted to units where the average length of patient say is less than 30
days. The definition includes hospitals operating as acute-care facilities even if those hospitds offer
additiona services such as long-term care, outpatient care, psychiatric care, or rehabilitative care, but
excludes facilities that are primarily nurang homes, psychiatric hospitals, or rehabilitation hospitas. 29
CFR 103.30(f)(2). The Rule does not by its terms indicate whether an “acute-care hospitd” islimited
to asngle hedth care facility or whether it could encompass a system that includes more than one hedlth
caefadlity.

The Board intended that the “extraordinary circumstances’ exception would be limited to truly
extraordinary Stuations and be construed narrowly so it could not be used as an excuse for unnecessary
litigation or delay. See 52 Fed. Reg. 25145, 284 NLRB at 1521; 53 Fed. Reg. 33904, 33932, 284
NLRB at 1533, 1573; 54 Fed. Reg. 16344-16345, 284 NLRB at 1593. Accordingly, the party urging
extraordinary circumstances bears a heavy burden to demondrate that its arguments are substantialy
different from those that the Board consdered in the rulemaking proceedings-- for example, that there
are such unusua and unforeseen deviations from the range of circumstances dready consdered that it
would be unjust or an abuse of discretion for the Board to gpply the Rule. See, Boston Medical
Center Corp., 330 NLRB 152, 167 n. 35 (1999);** Dominican Santa Cruz Hospital, 307 NLRB
506, 507 (1992);® S. Margaret Memorial Hospital, 303 NLRB 923 (1991), enfd. 991 F.2d 1146
(3 Cir. 1993);' 53 Fed. Reg. 33933, 284 NLRB at 1574; 54 Fed. Reg. 16345, 284 NLRB at 1593.
The Board indicated that in order to satisfy due process concerns, the Board would alow for litigation
where the circumstances warrant, while at the same time precluding litigetion where the arguments are
merely repetitive of matters dready consdered. 54 Fed. Reg. 16345, 284 NLRB at 1593. The Board
specificdly dated that the following circumstances normaly do not judtify an exception to the Rule:
diversity of the industry; increased functiond integration of work contacts among employees, impact of

211 that case, the Board rejected an argument that a finding that interns and residents were employees constituted extraordinary
circumstances warranting their exclusion from a unit of other physicians.

13 In that case, the Board found no extraordinary circumstances where two unions sought different bargaining units and where
RNs were not the only professional employeesin their department.

141N that case, the Board rejected an argument that extraordinary circumstances existed where skilled maintenance employees had
aparticularly strong community of interest with other nonprofessional employees.



nationwide hospita chains; recent changes within traditiond employee groupings and professons, effects
of various governmental and private cost-containment measures, and single indtitutions occupying more
than one contiguous building.

Unit Determinations in Non-Acute Health Care Facilities

For nonacute hedlth care facilities, the Board stated that it would determine appropriate units
by adjudication. 29 CFR 103.30(g). The Board has ruled that the proper test for determining the
gopropriateness of bargaining units in non-acute care hedth care inditutions is the “pragmétic or
empiricd community-of-interest” test set forth in Park Manor Care Center, Inc., 305 NLRB 872
(1991). See CGE Caresystems, Inc. 328 NLRB 748 (1999). Under that test, the Board considers
traditional community-of-interest factors, as well as those factors considered relevant by the Board
during the rulemaking proceedings, evidence presented during the rulemaking proceedings, and prior
cases involving either the type of unit sought or the type of hedlth care facility in dispute.

In making unit determinations by adjudication, including in the hedth care industry, the Board
usudly affords great weight to the petitioning union's desires. It is well established that there may be
more than one appropriate bargaining unit within the confines of a sngle employing entity and that the
Board is free to sdlect any of those appropriate units. See, eg., American Hospital Association v.
NLRB, 499 U.S. 606, 610 (1991). In accord with that principle, the Board's policy generaly is to
accept a petitioned-for unit aslong asit is one of the many possible gppropriate units. There is nothing
in the statute that requires that the unit sought be the only unit, the ultimate unit, or the most appropriate
unit. The Act requires only that the unit be appropriate. Overnite Transportation Co., 322 NLRB
723 (1996).

In determining whether a group of employees possesses a separate community of interest, the
Board examines such factors as the degree of functiond integration between employees, common
supervison, employee skills and job functions, contact and interchange among employees, fringe
benefits, bargaining history, and smilarities in wages, hours, benefits, and other terms and conditions of
employment. Home Depot USA, Inc., 331 NLRB 1289 (2000); Esco Corp., 298 NLRB 837
(1990).

Professional and Technical Employee Satus

Section 2(12) of the Act defines a professond employee as (d) any employee engaged in
work: (i) predominantly intellectud and varied in character as opposed to routine mental, manual,
mechanica or physicd work; (ii) involving the congstent exercise of discretion and judgment in its
performance; (iii) of such a character that the output produced or the result accomplished cannot be
gstandardized in relation to a given period of time; (iv) requiring knowledge of an advanced typein afied
of science or learning customarily acquired by a prolonged course of specidized intdlectud ingtruction
and sudy in an indtitution of higher learning or a hospitd, as distinguished from a genera academic



education or from an gpprenticeship or from training in the performance of routine menta, manud or
physica processes; or (b) any employee, who (i) has completed the courses of specidized intdlectud
ingtruction and study described in clause (iv) of paragraph (&), and (i) is performing related work under
the supervison of a professond person to quaify himsalf to become a professond employee as defined
in paragraph (a).

Section 2(12) was meant to gpply to smal and narrow classes of employees. The Express-
News Corp., 223 NLRB 627, 630 (1976). Accordingly, employees must satisfy each of the four
requirements set forth in Section 2(12)(a) before they qudify as professond employees within this
definition. Greenhorne & O'Mara, Inc., 326 NLRB 514, 517 (1998); Arizona Public Service Co.,
310 NLRB 477, 481 (1993). While employee background is examined for the purpose of deciding
whether the work of the group satisfies the “knowledge of an advanced type’ requirement of Section
2(12)(a), it is not the individud’s qudifications but the character of the work required that is
determinative of professona gtatus. The Express News Corp., supra at 628; Western Electric Co.,
Inc.,, 126 NLRB 1346, 1348-1349 (1960). Professonal employee status turns on the degree of
judgment required of the employees in gpplying the knowledge acquired through a prolonged course of
study a specidized schools. Aeronca, Inc., 221 NLRB 326, 327 (1975). Salary is not determinative
of professond datus. E.W. Scripps Co., 94 NLRB 227, 240 (1951). Examples of employee
classfications that the Board has found to be professond employees in the hedth care fidd are RNs,
Centralia Convalescent Center, 295 NLRB 42 (1989), medica technologists, Group Health
Association, 317 NLRB 238 (1995), pharmacists, Mt. Airy Psychiatric Center, 253 NLRB 1003,
1005 (1981), and chemists, Barnert Memorial Hospital Center, 217 NLRB 775, 783 (1975).

The Board has traditionaly held that employees whose jobs involve the use of independent
judgment and specidized training in mgor occupationd hedth care groups are technicad employees. 53
Fed. Reg. 33918, 284 NLRB at 1553. These have included psychiatric technicians, Southern
Maryland Hospital, 274 NLRB 1470, 1475 (1975), enfd. in pertinent part, 801 F.2d 666 (4™ Cir.
1986); respiratory therapy technicians, St. Elizabeth’s Hospital of Boston, 220 NLRB 325, 327
(1975); xray technicians, Pontiac Osteopathic Hospital, 227 NLRB 1702, 1707 (1977); LPNs,
Trinity Memorial Hospital of Cudahy, 219 NLRB 215, 216 (1975); and operating room/surgical
technicians, William W. Backus Hospital, 220 NLRB 414, 418 (1975). The following classfications
have generdly been found not to be technical employees. dark room technicians, Barnert Memorial
Hospital Center, supra; EEG technicians, Pontiac Osteopathic Hospital, supra, and EKG
technicians, Southern Maryland Hospital, supra  The Board has recognized that most technica
employees tend to work in laboratories rather than patient care areas and that cross-traning of
technicas occurs primarily with other technicas. Park Manor Care Center, 305 NLRB 872, 876
(1991). The Board has not yet made a finding based on record evidence as to whether Paramedics are
professond or technical employees™

55 |n Lifdine Mobile Medics, Inc., 308 NLRB 1068 (1992), no party disputed the Regional Director’s finding that a related
classification, Emergency Medica Technicians (EMTs) were technical employees, and the Board therefore assumed they were
technicals. In North Memorial Medical Center, 224 NLRB 218 (1976), the Board noted that it did not determine in that
proceeding whether EMTs were to be included in a unit of technical employees. In other cases, Paramedics were included in units
that specifically included technical employees and/or excluded professional employees, although there was no issue as to their
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[1. FACTS

A. Paramedics Duties and Responsibilities

Paramedics provide pre-hospital advanced life support services to patients and transport them
to hospitals™® They go to patients homes or accident locations, provide care at the scene, and then
accompany patients to hospital emergency rooms, often providing care in the ambulance. Paramedics
do not drive ambulances but drive vehicles cdled “rigs” which are owned by the Employer’'s MICU.
Their other equipment is Smilar to equipment used by nurses in emergency rooms but is more rugged
and versatile. For example, the infuson pump is encased in a heavy metd box instead of pladtic, the
defibrillator also serves as a blood pressure monitor, and the carbon dioxide monitor can aso perform
electrocardiogram (EKG) tests.

The Employer’ s Paramedics respond to about 48,000 callsayear. Of these, about 23,000 (48
percent) require transportation of a patient to a hospital, and the others involve Stuations in which a
patient does not require hospitaization, refuses care, or is deceased a the scene.  About 10,000
patients (42 percent) are taken to a Virtua facility, while the remaining 13,000 (58 percent) are taken to
one of 10 different non-Virtua hospitals in the area. Thus, only about 21 percent (10,000 out of
48,000) of the cdls result in transport to a Virtua fecility.

Emergency cdls are initiated through the rdevant county “911” communications center, where
the dispatcher determines if Paramedics are necessary.™” I they are needed, the dispatcher sends the
closest unit to the scene. Paramedic units respond to calls dong with community rescue teams, firgt ad
squads, and fire and police units. Upon ariva a the scene, Paramedics assess the patient, test vitd
signs, take blood pressure, and listen to the lungs. They then obtain important information,*® determine
if any “standing orders’ apply, and initiate trestment.”® Standing orders are established procedures for
specificdly identified emergency Studions. Paramedics use ther skill and expertise to determine
whether advanced airway management, intravenous therapy, oxygen adminigration, defibrillation, or

unit placement. American Medical Response, Inc., 335 NLRB 1176 (2001); Freedom A-1, 326 NLRB No. 120 (1998); De Queen
General Hospital, 264 NLRB 480 (1982), enfd. 744 F.2d 612 (8" Cir. 1984).

16 The Paramedic job description states, “ Paramedics provide advanced life support in the emergency setting under the direction
and supervision of aMedical Command Physician to the community and surrounding areas. Has accountability for the Advanced
Life Support needs of the pre-hospital patient, including assessment, and use of verbal and/or written protocols of the medical
director.”

7 The Camden County Communications Center is based in Lindenwold, and the Burlington County Communications Center isin
West Hampton.

18 Thisinformation includes the patient’s medical history, alergies, current medications, and symptoms.

19 paramedics are licensed to administer a variety of medications and therapeutic agents under standing orders. N.JA.C. 8:41-8.1.
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medication is appropriate.

In mogt situations, Paramedics are also required to cal Medicd Command (Medcom), which is
a communications center Stuated in the emergency room at the VVoorhees hospita. Medcom is saffed
24 hours a day, seven days a week by one nurse and one Emergency Medica Technician (EMT)
communicator. The communicator either relays information gathered from the Paramedic to a physician,
or the physician spesks to the Paramedic directly.”® Paramedics are not required to call Medcom when
a patient suffers from somach pain, nausea, or flu-like symptoms, but they must dways cdl when a
patient complains of chest pain or shortness of bresth. Paramedics call Medcom about nine times out of
every ten timesthat patients are treated.

Paramedics honor patients requests as to which hospital to take them, unless the patient has
life-threatening injuries. In such cases, the Paramedic takes the patient to the nearest hospital. The
patient is taken to the ambulance by the Paramedics and then transported to the hospital by the rescue
sguad. One of the Paramedics accompanies the patient in the ambulance and continues to monitor the
patient while the other drives the MICU vehicle to the hospitd. If the patient has severe injuries, both
Paramedics monitor the patient in the ambulance and an EMT or police officer drives the Paramedic
vehicle

Upon arriva at the hospitad, the Paramedic is generdly greeted by a multi-skilled technician
(MST), Emergency Room Technician (ER Tech), or clerical employee, who gathers information from
the Paramedic to regidter the patient. The Paramedic then relates dl vitd signs, test results, and prior
trestment to anurse or physician. Paramedics typicdly spend between five and 15 minutes trangitioning
a patient, depending on the complexity of the case, but there have been ingances in which trangtions
have taken 25 to 30 minutes due to resuscitation efforts® Paramedics may aso stay at the facility for
an additiond 10 to 15 minutes after the patient trandfer to clean their equipment and complete
paperwork.” On infrequent occasions, when ddlivering patients to the \Voorhees hospital, Paramedics
will aso begin preparing charts in Medcom or wait there for their partners. Paramedics have the same
level of contact with emergency room staff whether at Virtua hospitas or non-Virtua hospitals.

B. Skillsand Training

All of the Employer’s Paramedics are graduates of a recognized Paramedic training program,
certified by the New Jersey Commissioner of Hedlth and Human Services, and they aso have current
certifications in Cardiopulmonary Resuscitation (CPR) and American Heart Association Advanced
Cardiac Life Support (ACLS). Hight Paramedics additiondly have New Jersey Air Medica Crew
Member Flight Paramedic certifications® As a result of their training, Paramedics are permitted to

2 Under New Jersey state law, the MICU must be affiliated with a general acute-care hospital or emergency room facility and
receive certification from the New Jersey Department of Health. The MICU isrequired to dispense care under the supervision of
aphysician.

2L The record does not indicate how frequently these longer transitions occur but suggests that they are rare.

2 pagramedics complete paperwork called ambulance squad run sheets, which are made part of the patients records, and gather
information from patients regarding billing.

2 According to Vice President for Labor Relations Linda Wilson, there is very little difference in the training received by Flight
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perform certain highly specidized tasks such as intubation, infusion into bone, chest decompressons,
reinflation of lungs, and accessing diadyss shunts. Paramedics must be recertified and complete 48
hours of continuing education every two years. The Employer providestraining in life support and CPR
to its Paramedics and other hospitd employees such as emergency room saff, surgica taff, and
Intensve Care Unit (ICU) daff. Paramedics are dso trained in chemica release and biohazards,
terrorism response, emergency vehicle operations, and mass casudty incidents. Like dl other hospitd
employees, Paramedics receive training in the Hedth Insurance Portability and Accountability Act of
1996 (HIPAA) either on-line or in person.

C. Contact, Transfers, and I nterchange With Other Virtua Employees

As noted above, when Paramedics ddiver patients to Virtua hospitas, they usudly interact with
emergency room staff for between five and 15 minutes. They spend the remainder of their workday at
their deployment stations, in the field, or ddlivering patients to non-Virtua hospitals?*

Although New Jersey law prohibits Paramedics from performing duties in a hospita other than
transferring patients? there have been about six occasions within the past year when Paramedics have
been assigned to work in emergency rooms at the Employer’s acute-care hospitals.®® 1n most of these
situations, the employee involved had requested light or modified duty due to an injury.”

In addition, in 2002, when some physcians in New Jersey temporarily closed their offices to
protest medical malpractice insurance costs and directed patients to hospita emergency rooms for
treatment, some Paramedics voluntarily worked in the emergency rooms to accommodate the increase
in patients?®® When assigned to the emergency room, Paramedics are technicaly able to perform any
duties that they perform in the field, such as sarting intravenous trestments, dispensing medications,
obtaining patient higories, administering physica examinations, and taking vital sgns, but there is no
evidence asto how much of thiswork they actualy performed.

The Employer’s Job Pogsting Program is a comprehengive listing of dl job openings throughout
the Virtua syssem. It is posted in Virtua facilities and the Employer’s Intranet webste, the “Virtua
Vine” and is updated twice per week. Thereisasngle seniority system for the Employer’s employees
S0 that if employees transfer in or out of a Paramedic postion, they retain their seniority and aggregate
dl of thar employment time for purposes of determining pengion digibility. Paramedics are digible to

Paramedics and other Paramedics.

2 There was conflicting evidence as to whether the Paramedics eat at hospital cafeterias when they deliver patients to hospitals.
ZN.JSA. 26:2K-18.

2 Melanie Leighton and Michael Ramich worked in the emergency room at the V oorhees hospital for an unknown period, and Joe
McConomy and Jackie Robinson worked in the Mt. Holly emergency room for unknown periods. Additionally, Bruce Beatty
worked in the Mt. Holly emergency room and in the Home Health Services office for a tota of six weeks, and Teresa Barry
worked in an unknown emergency room on and off for aperiod of about eight months.

27 While Thomas Starr testified that the Paramedics at Care 1 in Burlington County have a history of filling in at the Mt. Holly
emergency room, he did not provide any specific examples.

2 The record does not indicate how many Paramedics did so or for how long. According to Teresa Barry, this was the only time
in her 18 years as a Paramedic that she worked in the emergency room. She drew blood and performed an EKG during that time.
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bid on non-Paramedic or non-MICU jobs throughout the Virtua sysem and maintain their seniority.

The record, however, reveds only five employee transfers from Paramedic postions to other positions
and five employee transfers from other positions to Paramedic positions® Three of the five employees
who became Paramedics had been ER Techs®

Paramedics are not the only Virtua employees who spend the vast mgority of ther time
working outside of the Employer’s hedth care facilities. There are so between 50 and 100 employees
in Mt. Laurd who work in a warehouse performing purchasing functions and an unknown number of
trangportation employees who move goods and supplies from one facility to another and spend most of
day in ther vehicles. These employees are consdered part of the Corporate Business Services
Department, and they report to the Vice President for Support Services. Home Hedlth Services nurses
aso work away from the hospitals.

D. Labor Rdations Policies and Work Rules

There is a single Human Resources Policies and Procedures Manud covering employees a dl
of Virtua's fadilities® All of the Employer’s employees are paid on a biweskly basis on the same
payroll schedule and are evauated annudly at the same time for pay increases. Paramedics are paid on
the same wage scde as other Virtua employess®  All employess are subject to a three-month
probation period unless they are covered by a collective-bargaining agreement that provides otherwise.

Paramedics participate in the same one-day new employee orientation program as other
employees and complete the same employment applications. Paramedics dso paticipate in ACLS
training, sometimes with other employees, and they may teach this course to other employees. The
Employer digtributes Service Recognition Awards to al employees based on Virtua seniority. All Virtua
employees, including Paramedics, participate in employee surveys, open employee meetings, an annud
Safety Day, employee picnics, the Star Awards, and Employee of the Month programs.

All unrepresented Virtua employees recelve the same hedth insurance, dental insurance, life
insurance, long-term disability insurance, date disability insurance, supplementa life insurance,
prescription benefits, tax shelter annuities, 401(k) benefits, and pension benefits. They are dl digible to
utilize Virtua s Employee Assistance Program, Credit Union, Fitness Center, and child care centers. All
employees may participate in the Employer’s leave of absence program, jury duty program, tuition
assistance program, and Virtua Universty, which offers persond, organizationa, and dlinica training
programs. The Employer’s Information Services Divisdon aso offers computer educationa programs,

2 Thomas Starr's wife, Pat Starr, transferred from a Paramedic position to an RN position, Scott Hanson transferred from a
Paramedic position to a Community Education position, Jamie Pitner transferred from a Paramedic position to a Community
Health position, Michele Leff transferred from a Paramedic position to an RN position, and Phyllis Worrell transferred from a
Paramedic position to a Safety and Security position but continues to work as a Paramedic on aper diem basis. The record does
not indicate when these transfers occurred.

% Communicator Donald Roth, ER Tech George Devakis, ER Tech/MST Rhonda Craig, Base Communicator/EM T Pat Desantis,
and ER Tech Kim Aurbaugh al became Paramedics.

%L The record is unclear as to whether the MICU also has its own policy manual.

%2 They are generally compensated at wage levels 9 and 11, but the record does not indicate the dollar amount of their wage rates.

11



such as Powerpoint, Word, and Excd, to dl Virtuaemployees.

All MICU employees, including Paramedics, are digible for overtime work. They record their
time ether tephonicdly via a recording system or by swiping their 1D badges if they are in a Virtua
fecility. Hospitd employees other than Paramedics can rotate their schedules in order to attend
continuing education courses. Nurses may work flexible hours or have other employees cover for them
on aregular basis to accommodate their personal needs. Paramedics are not permitted to dter their
scheduled hours.

E. Bargaining History

There is no bargaining history for the Paramedics. The Petitioner has represented a unit of RNs
employed by Virtua at its VVoorhees, Berlin, Marlton, and Camden hospitals, as well as at South Star,
the Cardiac Performance Center, the Summit Surgery Center, the Ambulatory Center, the Tatum
Brown Family Hedth Center, and Home Heslth Sarvices fadilities snce May 1997.3 Another labor
organization represents the nurses who are employed at the Mt. Holly hospital.**

V. ANALYSS

The Paramedics Status as Technical or Professional Employees

The Employer contends that Paramedics are technical employees and, pursuant to the Rule,
cannot be part of any unit that does not include dl of its technical employees. Although the Petitioner
contends that a unit limited to Paramedics is appropriate, the Petitioner maintains that the Paramedics
are professond employees rather than technicas.

Based on the statutory requirements set forth above, | find that Paramedics are not professional
employees as defined in Section 2(12) of the Act. While Paramedics must be highly skilled and are
often criticd to patient care, the position does not require a college degree or sgnificant advanced
training in any specidized fied of the type characteridtic of professona employees. There has been no
showing that their work is predominantly intellectud in character or requires the use of judgment thet is
based on advanced intdlectua ingtruction.®  Community Health Services, Inc., 259 NLRB 362
(1981); The Express-News Corp., 223 NLRB 627 (1976). Therefore, they do not meet the Board's

% The record does not indicate whether that certification was the result of a Stipulated Election Agreement or a Decision and
Direction of Election. At that time, West Jersey Health System owned those facilities.
34 The record does not indicate the identity of this labor organization.

The Employer declined to stipulate that the Paramedics were not covered by other collective-bargaining agreements or

that there is no contract bar issue on the grounds that its RNs were represented by JNESO and had an agreement that covers
Flight Nurses at South Star.
%5 In Samaritan Health Services, Inc. 238 NLRB 629 (1978), the Board found a “radiologic paramedic” to be a professional
employee. That employee performed his work in a hospital radiology department, had extensive academic and clinical training,
and was required to perform highly specialized radiographic procedures. His duties and responsibilities were not comparable to
those of the Paramedicsin this case.



test for professona status.

Rather, | find that the Paramedics are technical employees. They are required to be certified as
Paramedics and recertified every two years, and they exercise independent judgment while in the fied
as to which treatments to administer and whether to gpply a sanding order or to cal Medcom. Their
level of skill and training is comparable to the leves of skill and training of dassfications found to be
technical in other cases. Accordingly, if the Rule were to gpply, Paramedics would be included in aunit
of technica employees rather than professona employees. S. Elizabeth’s Hospital of Boston, supra;
William W. Backus Hospital, supra.

The Applicability of the Rule

The Board has not yet determined whether the Rule gpplies to hospita systemsin the same way
that it gpplies to individud hospitdls. While the Board recognized during rulemaking proceedings that
there are variations in the size and scope of acute-care hospitass, there is no indication that the Board
contemplated that each bargaining unit would span multiple hedth care fadilities of varying types.

The Rule itsdf refers to “acute-care hospita” in the sngular, and the Board's accompanying
comments generdly refer to hospitals as individud facilities. In discussing the problems associated with
unit proliferation, a mgor impetus for the Rule, the Board stated that, “[L]ogicdly, the potentid for a
number of units does not mean that every hospital will be faced with this number of organizing
campaigns. Indeed, a successful organizing effort of one unit in a hospital does not appear to have had
a ripple effect on further organization.” The Board further stated that, “One study showed there is
generdly no correlation between the number of unitsin a hospital and the frequency of strikes. ..” See
53 Fed Reg. 33908-33909, 284 NLRB at 1540.*° [Emphasis added to dl quotations]. Thus, in
enacting the Rule, it gppears that the Board based its unit determinations on an assumption that there
would be as many as eight units in exch individua hospital. As noted above, the Board emphasized
during the rulemaking proceedings that while it desired to avoid proliferation of units and its concomitant
problems, the Board also intended to create groupings that would not be so large and diverse as to
render organization and representation of them to be exceedingly difficult. 53 Fed. Reg. 33905, 284
NLRB a 1536. If the 150 Paramedics were included in aunit of al 1100 technical employees at al of
Virtua sfadilities, this unit would be extremdy difficult to organize and represent.

Since promulgating the Rule, the Board has not had many occasions to discuss whether it
goplies to multi-facility hedth care systems, but in Child’s Hospital, Inc., 307 NLRB 90 (1992), the
Board provided some guidance on this issue. In that case, the employer operated an acute-care
hospita, a nurang home, and a service provider for both of the hedlth care facilities, in a single building.
The petitioner contended that the Rule gpplied and sought a unit limited to RNs who worked at both
hedlth care fadilities, while the employer contended that the Rule did not apply and that the unit should

% Additionally, see 53 Fed Reg. 33912, 284 NLRB at 1545, where the Board stated, “RNs work in close and continuous contact
with one another within the same hospital.” See also 53 Fed Reg. 33918, 284 NLRB at 1554, where the Board stated, “ Technical
employees are distinguished by the support role they play within the hospital.”
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include the RNs in a unit with dl other professond employees at these facilities. The Board decided
that “extraordinary circumstances’ existed which rendered the Rule ingpplicable, and identified these
circumstances as the physicd joinder of the nurang home and the hospitd, the substantia nature of both
operations, and the fact that the same service provider handled the needs of both operations.
Sgnificantly, the Board stated that, “To atempt to fit this hybrid facility within arule that is designed to
cover the more typica free-standing acute-care hospitad may, possibly, lead to an anomalous or
impractica result, depending on the RNS' relationship to other professonas and nonprofessionasin the
facility, and the extent to which such rdationship differs from, or is smilar to, that found in the normd,
acute care hospitad setting.” Upon finding that the Rule did not apply, the Board indicated that the
gppropriate bargaining unit should be determined based on the test set forth in Park Manor Care
Center, Inc., 305 NLRB 872, 874-875 (1991), and remanded the case to the Regiona Director for
that purpose.®” The Board thus indicated that the Rule does not automaticaly apply to hedth care
systems that extend beyond a single fadility acute-care hospital.

In the ingant case, the Employer’ s hedth care system isadso a“hybrid,” unlike the typica free-
standing hospital to which the Rule was designed to apply.* Thus, the Virtua system includes four
acute-care hospitals, one non-acute care hospital, and severd other facilities that are not hospitals. As
in Childs, some of the facilities that are not hospitals are physicdly attached to hospitals or are located
on the same campuses. In this case, however, the circumstances are even further removed from the
sngle fadlity acute-care hospitals discussed in the Rule because the multiple Virtua facilities cover a
wide geographic area, and many of these facilities, including the Camden hospital, are not acute-care
hospitals and by themsalves would be exempt from the application of the Rule. These circumstances
are ggnificantly different than circumstances consdered by the Board when promulgating the Rule, and
gpplication of the Rule could consequently cause an impractical or anomalous result.

Moreover, gpplication of the Rule would be particularly anomaous with respect to the

%7 Following the remand, the Regional Director found that no extraordinary circumstances existed based on the hybrid nature of
the facility, among other reasons, because the Board expressly included within the coverage of the Rule those acute care hospitals
that provide nonacute care services. The Board adopted the Regional Director’s findings without discussion but it is not clear
whether the “extraordinary circumstances’ discussion was raised in a request for review. Child’'s Hospital, 310 NLRB 560
(1993).

*® The Employer contends that the Rule applies to the entire Virtua system because there are acute care hospitals within that
system. This argument was recently raised in Stormont-Vail Healthcare, Inc., 340 NLRB No. 143 (2003). In that case, the
employer operated an integrated health care system consisting of a hospital complex comprised of four connected inpatient acute
care hospital buildings and several other facilities, as well as numerous facilities away from the hospital complex including an
inpatient acute care psychiatric department and several clinics and community nursing centers, among other facilities. Although
the petitioner sought a multi-facility unit of RNs that was smaller than system-wide, the employer argued, among other things,
that because its system included acute care hospitals, the Rule required a system-wide unit. The Regiona Director included in the
unit RNs working on the main hospital campus but excluded RNs at the psychiatric facility and the outlying clinics and
community nursing centers. In so finding, the Regional Director determined that the Rule did not apply because the hospital
complex was "much more extensive and inclusive than a single acute care hospital” and the vast mgjority of patients served by the
employer were outpatients rather than in-patientsin acute care facilities. While the Board disagreed with the Regional Director's
conclusions on community-of-interest grounds and ordered the inclusion of RNs at the psychiatric facility and outlying clinics
and community nursing centers, it did not disturb the Regional Director's reasoning as to the applicability of the Rule.

% In this regard, see “The Future of NLRB Rulemaking: Analyzing the Mixed Signals Sent by the Implementation of the Hedlth
Care Bargaining Unit Rule and By the Proposed Beck Union Dues Regulation,” 8 Admin L.J. Am.U. 125, 138 (1994).
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Paramedics because they have only alimited connection to any of the Employer’s acute-care hospitals.
Very few of the Paramedics are based at Virtua acute-care facilities; they are dmost aways Sationed at
firehouses and rescue squads severd miles awvay. At any given time, only 10 to 15 of the 150
Paramedics are based at a Virtua facility, and Paramedics are far more likely to transport patients to
fecilities other than acute-care Virtua hospitds. Overdl, Paramedics spend a rdatively inggnificant
portion of their working hours at the Employer’ s acute- care hospitals.

While the Board intended narrowly to limit the “extraordinary circumstances’ exception, this
exception should not be viewed as entirdy meaningless® The Board listed severa specific types of
circumstances conddered during the rulemaking proceedings that would not congtitute extraordinary
circumstances, but none of the circumstances set forth by the Board are present in this case. In this
regard, there is no contention that extraordinary circumstances exist based on: the diversity of the
industry; increased functiona integration of work contacts among employees, recent changes within
traditional employee groupings and professons; or the effects of various governmenta and private cost-
containment measures.  Additiondly, the Employer is not merdy a “single inditution occupying more
than one contiguous building,” but is a wide-ranging system that includes both acute- care and non-acute
care facilities spread over two counties. Findly, while the Employer is a multi-facility system, thereisno
contention that the Employer is a “nation-wide hospital chain.” There is no indication that the Board
consdered multi-facility systems like Virtua when limiting the extraordinary circumstances exception. In
fact, the Board indicated in its comments that a party had requested that the Rule make it clear that
multi-Site units are not an exception, but the Board declined to do so. See 54 Fed. Reg. 16344, 284
NLRB at 1592.

In support of the Employer's contention that the Virtua sysem in its entirety condtitutes an
acute-care hospital under the Rule, the Employer cites West Jersey Health System, 293 NLRB 749,
751-52 (1989), a case involving the hedth care sysem that merged with the Burlington hospitd to
create the Employer. In that case, the Board found that various petitioned-for Sngle hospita units were
inappropriate because the presumption of single-facility gppropriateness had been overcome and only
multi-facility units of West Jersey’ s four acute-care hospitas were appropriate.

West Jersey does not control the instant case, however, for severa reasons. Most significantly,
the applicability of the Rule was not at issue. West Jersey did not involve a determination of whether a
classfication of employees was required to be included in a more comprehensive unit but only dedt with
the issue of whether a angle-facility unit was gppropriate. In the instant case, the parties stipulated to a
sysemrwide unit, and the issue is whether Paramedics must be included with dl of the Employer's
technica employees in the same unit. Additionaly, as a result of the subsequent merger with the
Burlington hospitd the Virtua hedlth care system is larger and covers awider range than the West Jersey
Hedth System. Whereas West Jersey Hedth Care System consisted of four acute-care hospitdsin
Camden County, Virtua has 10 facilities of various types spanning both Camden and Burlington

4 n fact, in American Hospital Assoc. v. NLRB, supra, in upholding the Rule the Supreme Court referred to the extraordinary
circumstances exception on several occasions. In responding to the petitioner’s argument that the Rule is arbitrary, the Court
emphasized that if the Board were presented with a case in which application of the Rule would be arhitrary, it would conclude
that extraordinary circumstances justified a departure from the Rule. See American Hospital Assoc. v. NLRB, supra, at 618-619.
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Counties™ Moreover, the case arose in 1982, and West Jersey had a different corporate structure
than Virtua. Thus, the Employer’s reliance on the Board' s decision in West Jer sey is misplaced.*

Based on the “extraordinary circumstances’ present in this case, | find that the Rule does not
apply to the Employer’s hedth care syslem. Accordingly, the appropriateness of the petitioned-for unit
shdll be determined, based on the record, using the “pragmetic or empirical community-of-interest” test
st forth in Park Manor Care Center, 305 NLRB 872 (1991).

Application of the Park Manor Criteria

In Park Manor, the Board delinested principles to guide unit determinations in non-acute care
fadlities. See South Hills Health System Home Health Agency, 330 NLRB 653, 656 (2000):
McLean Hospital Corp., 309 NLRB 564 (1992); Child's Hospital, supra. In determining whether a
petitioned-for unit is gppropriate, the criteria set forth in Park Manor require an examination of: (1)
community-of-interest factors, (2) evidence presented and factors deemed relevant by the Board in its
rulemaking proceedings, and (3) prior precedent.

Community of Interest

“! Thus, although the issue was not raised in this case, a single location unit may not be inappropriate, asit was in West Jersey.

42 |n West Jersey, the Board based its finding in great part on the extensive transfers of employees between the facilities and the
fact that the system’s departmental directors handled the day-to-day supervision. There is no similar evidence as to the
Employer’s practices concerning the Paramedics.

The Employer also cites West Jersey Health System, 324 NLRB No. 90 (1997), enfd. 162 F. 3" 1153 (3" Cir. 1998), an
unpublished decision involving West Jersey’s refusal to bargain in a system-wide RN unit, because the Board referred to West
Jersey as a “not-for-profit acute health care system.” However, there is no indication that by making such a reference, the Board
held that the Rule must apply to the entire system.

The Employer also argues that two letters issued by the Regional Director for Region 22 (Newark) dismissing petitions
are determinative of this matter. In, Robert Wood Johnson Hospital, Case 22-RC-10348 (November 15, 1990), the Regional
Director dismissed a petition for a unit of 73 emergency medical services (EMS) employees, including Paramedics, employed by a
single hospital. In finding the unit inappropriate, the Regional Director relied upon the fact that the EMS employees frequently
worked in conjunction with other hospital employees and performed medical functions closely integrated with those performed at
the hospital. That case is clearly distinguishable because the employer was a single hospital, not a system, and al of the unit
employees were connected to that hospital. In the instant case, in contrast, the employees in the petitioned-for unit are not
connected to any specific hospital but bring patients to various Virtua and non-Virtua hospitals.

Northwest Covenant Health Care System, Case 22-RC-11066 (1996), presents a closer factual paralel. In that case, the
Regiond Director administratively dismissed a petition seeking to represent a unit of 70 EMS Technicians, Paramedics,
Dispatchers, and Wheelchair Car Drivers employed by a health care system consisting of four acute-care hospitals and other
satellite facilities. The petitioned-for employees were stationed at the employer’s acute-care hospitals, a satellite facility, and an
acute-care hospital unrelated to the Employer, and employees transported patients both to the employer’s acute-care hospital
and other acute-care hospitals. In dismissing the petition and finding that the unit employees were required to be included in an
overal unit of technica employees, the Regional Director determined that the employees’ duties were directly related to patient
care and were akin to those performed at the employer’s intensive care unit or emergency room. The Petitioner requested review
of the Regional Director’s administrative dismissal, and the Board denied the request. Northwest Covenant may be distinguishable
because the relevant health care system was not as large or wide-ranging as the Virtua System, most of the Paramedics were based
at the employer’ sfacilities, and it is not clear how frequently the Paramedics transported patients to facilities outside the system.
In any case, the Board has held that Regional Director’s Decisions do not have precedential value, SH. Kress & Company, 212
NLRB 132 fn.1 (1974), and administrative dismissal |etters would similarly not control later cases.
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In the ingtant case, the rdevant factors for determining whether the Employer’ s Paramedics have
a community-of-interest factors with other technica employees include employee contact and
interchange, tranders, supervison, terms and conditions of employment, employee skills and training,
functiond integration, and bargaining hitory.

There is very little contact or interchange between the Paramedics and other Virtua technica
employees. Thus, of the 11 Stes at which Paramedics are stationed, only one is currently Stuated a a
Virtua hospital, so Paramedics have no contact with other Virtua employees at the place where they
report to work and spend their time waiting to be called to duty. When responding to calls, Paramedics
only see each other and members of loca rescue squads or police and fire departments, dthough they
are usudly in telephone contact with a Medcom representative. Paramedics generdly spend only afew
minutes in the emergency room when ddivering a patient, so they have very limited contact with
emergency room personnd. Moreover, they trangport the mgority of patients to non-Virtua hospitals
and therefore have more contact with non-Virtua emergency room employees than with Virtua
employees. As some of this contact is with physicians and RNs, ther interaction with the Employer’s
technicd employees is limited even further. Paramedics have only rarely been assigned to work in the
emergency room, and they are limited by Sae law as to the tasks they can perform there. Thus,
Paramedics interact with other Virtua employees infrequently and indeed have far more contact with
firefighters, EM TS, and rescue squad employees than with Virtua technical employees.

There have been few permanent transfers between Paramedics and employees in other
positions within the Virtua system. In asystem of 7,200 employees, only five Paramedics transferred to
other postions, and only five employees transferred to Paramedic postions®® Thus, dthough Virtua
posts opportunities for transfer on a system-wide basis, Paramedics have not significantly participated in
these transfers, presumably because of the specidized nature of their positions.

The Employer has a uniform pay scde and pay policies for dl employees, including Paramedics,
and provides al employees with the same fringe benefits and awards programs.  All Virtua employees
are covered by the same handbook and must abide by the same rules and regulations. Paramedics dso
have the same orientation program and many of the same training opportunities as other Virtua
employees. The only dgnificant difference in the Employer’srules is that Paramedics are not permitted
to switch hours with other employees but must conform to their scheduled hours.

Paramedics must acquire skills and obtain training and certification in various specidized aress.
They receive Paramedic training, as wdl as training in CPR, biohazards, life support, and severd other
areas of expertise necessary to provide care for patients in emergency or life-threatening Stuations.
Emergency room personnel also need to acquire some of these skills. Paramedics need to be recertified
every two years by taking 48 hours of training. Like al other employees, they aretrained in HIPAA.

There is some functiond integration between the Paramedics and some hospita employees.
Thus, amilar to hospital emergency room and intensve care employees, the Paramedics duties are

“3 Not all of the employees who transferred from Paramedic positions remained in technical classifications.

17



directly related to patient care. Some of the patients treated and transported by the Paramedics later
fdl under the care of other Virtua employees, including some technicals. Many of the patients, however,
are not brought to hospitals at al and others are transported to non-Virtua hospitas, which limits the
extent of integration.

On a day-to-day basis, the Paramedics are supervised at the platoon level; each supervisor is
respongble for 10 to 15 employees. At higher levels, supervisors and corporate officids are
responsible for other employees in addition to Paramedics.® The fact that there are supervisors several
levels up the chain of command that handle other employees in addition to Paramedics, however, is not
vey sgnificant. McLean Hospital Corp., supra, 309 NLRB at 574; Omni International Hotel, 283
NLRB 475 (1987).

There is no bargaining history for Paramedics. RNs are represented on a system-wide bas's,
except for the Mt. Holly hospital nurses, who are separately represented.

Rulemaking Comments

During the rulemaking proceedings, the Board found that technical units in acute-care hospitals
include various classfications such as medicad |aboratory, respiratory thergpy, radiography, and
emergency medicine employees, and LPNs. A review of these proceedings, however, indicates that the
Board did not discuss evidence concerning the unit placement of Paramedics or any smilar
dassfications™®

Case Precedent

As to prior precedent, the Board has not issued any cases concerning whether Paramedics
should be induded in a technica unit or any other unit. In the most comparable Stuation, Albuguerque
Ambulance Service, 263 NLRB 1 (1982), revd. 726 F. 2d 611 (10" Cir. 1984),* which was decided
before the promulgation of the Rule, the Board found that a unit of ambulance service employees had a
separate community of interest because: the ambulance services were digtinct from traditiona hospital
sarvices, the purposes and functions of the ambulance service were not directly related to the common
hedth care purposes for which any hospitd exists, ambulance crew members had the same rationship
and work contact with emergency room personnd in other hospitas, and ambulance employees had
more contact with hospital personnel from other area hospitals.

“ The record does not indicate whether other employees in the MICU or the Ambulatory Services Division are technical
employees.

5 The Board referred to EM Ts once during those proceedings, noting that on rare occasion, they participate in multi-competency
programs. The Board further stated, however, that these programs have little relevance to units in acute-care hospitals because
graduates are generally employed elsewhere. 53 Fed Reg 33907-33908, 284 NLRB at 1539.

“¢ In reversing the Board’s decision that the ambulance service employees could constitute a separate appropriate unit, the court
applied the disparity-of-interest standard, not the community-of-interest standard.
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Analysis

| find that under the criteria st forth in Park Manor, Paramedics have a separate community of
interest apart from Virtua's 1100 other technica employees and congtitute a separate appropriate unit.
Mog sgnificantly, they report to work amost entirely a non-Virtua sites and spend the vast mgority of
ther time away from Virtua hospitals. Even when they bring patients to Virtua hospitas, they only
gpend brief amounts of time there and have limited contact with a few emergency room employees.
They are separately supervised from other employees on a day-to-day basis, and they very seldom
trandfer to or from other jobs in the Virtua system. Paramedics have some separate skills and cannot
work flexible hours like other Virtua employees. Moreover, the Petitioner’ s unit preference is arelevant
factor, and the Petitioner has requested a separate unit of Paramedics. The fact that Paramedics are
involved in patient care duties that are somewhat integrated with the duties of hospital employees, and
that they are subject to the same labor relations policies and receive the same benefits does not compel
adifferent result. Accordingly, the petitioned-for unit of Paramedics is appropriate.”’

V. CONCLUSIONSAND FINDINGS

Based upon the entire record in this matter and in accordance with the dscussion above, |
conclude and find as follows:

1 The hearing officer’s rulings made a the hearing are free from prgudicid error and are
affirmed.

2. The Employer is engaged in commerce within the meaning of the Act, and it will
effectuate the purposes of the Act to assert jurisdiction in this case.

3. The Petitioner clams to represent certain of the employees of the Employer.

4, A quedion dffecting commerce exists concerning the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the Act.

5. The following employees of the Employer condtitute a unit gppropriate for the purposes
of collective bargaining within the meaning of Section 9(b) of the Act:

All ful-time and regular part-time and per diem Paramedics employed

47 North Memorial Medical Center, supra, cited by the Employer, is distinguishable. That case involved an employer that
operated a single facility acute-care hospital and an ambulance service employing EMTs at three locations, one at the hospital and
two at remote locations. The EMTs were dispatched by the hospital and not by “911” services. Despite a bargaining history
that was controlled under state law, separate supervision, different working hours, and separate wage rate classifications, the
Board, applying a community-of-interest test, found that the petitioned-for unit of EM Ts was inappropriate because the EMTs
performed medical functions closely integrated with other hospital employees. That case, however, involved far fewer locations,
no interchange with employees outside the hospital, and in-house dispatching. The EMTs in North Memorial Medical Center
were closely tied to the hospital while the Paramedics do not have a strong connection to any of the Employer’'s acute-care
hospitals.
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by Virtua Hedth, Inc. a dl of its locations in Burlington County, New
Jarsey and Camden County, New Jersey, excluding dl other
employees, guards and supervisors as defined in the Act.

VI. DIRECTION OF ELECTION

The Nationd Labor Reations Board will conduct a secret balot eection among the employees
in the unit found appropriate above. The employees will vote whether or not they wish to be
represented for the purposes of collective bargaining by JNESO - District Council 1, International
Union of Operating Engineers, AFL-CIO. The date, time, and place of the eection will be specified
in the Notice of Election that the Board' s Regiona Office will issue subsequent to this Decison.

A. Eligible Voters

The digible voters shdl be unit employees employed during the designated payroll period for
digibility, including employees who did not work during that period because they wereill, on vacation,
or were temporarily laid off. Employees engaged in any economic strike, who have retained their status
as drikers and who have not been permanently replaced are dso digible to vote. In addition,
employees engaged in an economic strike that commenced |ess than 12 months before the eection date,
who have retained their status as drikers but who have been permanently replaced, as well as their
replacements are digible to vote. Employees who are otherwise digible but who are in the military
sarvices of the United States may vote if they gppear in person a the polls. Indligible to vote are 1)
employees who have quit or been discharged for cause after the designated payroll period for digibility,
2) employees engaged in a strike who have been discharged for cause since the commencement thereof
and who have rot been rehired or reinstated before the eection date, and 3) employees engaged in an
economic drike which began more than 12 months before the dection date who have been permanently
replaced.

B. Employer to Submit List of Eligible Voters

To enaure that dl digible voters may have the opportunity to be informed of the issues in the
exercise of ther statutory right to vote, dl parties to the election should have accessto alist of voters
and ther addresses, which may be used to communicate with them. Excelsior Underwear, Inc., 156
NLRB 1236 (1966); NLRB v. Wyman-Gordon Company, 394 U.S. 759 (1969).

Accordingly, it is hereby directed that within 7 days of the date of this Decison, the Employer
mugt submit to the Regiond Office an dection digibility list, containing the full names and addresses of
al the digible voters  North Macon Health Care Facility, 315 NLRB 359, 361 (1994). The list
must be of sufficiently large type to be dearly legible. To speed both prdiminary checking and the
voting process, the names on the list should be alphabetized (overal or by department, etc.). Upon
recaipt of thelig, | will make it avalladleto dl parties to the eection.



To betimely filed, the lis must be recelved in the Regiond Office, One Independence Mdl, 615
Chestnut Street, Seventh Floor, Philadel phia, Pennsylvania 19106 on or before January 28, 2004. No
extendon of timeto file thislist shdl be granted except in extraordinary circumstances, nor will the filing
of arequest for review affect the requirement to file thislist. Failure to comply with this requirement will
be grounds for setting asde the eection whenever proper objections are filed. The list may be
submitted by facsmile transmisson a (215) 597-7658. Since the lig will be made available to dl
parties to the eection, please furnish atota of two copies, unless the list is submitted by facamile, in
which case no copies need be submitted. If you have any questions, please contact the Regiona Office.

C. Notice of Posting Obligations

According to Section 103.20 of the Board's Rules and Regulations, the Employer must post the
Notices to Election provided by the Board in areas conspicuous to potentia voters for a minimum of 3
working days prior to the date of the dection. Failure to follow the posting requirement may result in
additional litigation if proper objections to the eection are filed. Section 103.20(c) requires an
employer to notify the Board at least 5 working days prior to 12:01 am. of the day of the dection if it
has not received copies of the election notice. Club Demonstration Services, 317 NLRB 349 (1995).
Failure to do s0 estops employers from filing objections based on non-posting of the eection notice,

VII. RIGHT TO REQUEST REVIEW

Under the provisons of Section 102.67 of the Board's Rules and Regulations, a request for
review of this Decison may be filed with the Nationd Labor Reations Board, addressed to the
Executive Secretary, 1099 14th Street, NW, Washington, D.C. 20570-0001. This request must be
received by the Board in Washington by 5:00 p.m., EST on February 4, 2004.

Signed: January 21, 2004

a Philadelphia, PA IS
DOROTHY L. MOORE-DUNCAN
Regiond Director, Region Four
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